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GAW~IELLE MEYER, LISA O’DELL, JOAN LESLIE,)
MICHAEL DAVEY, NANCY DOBNER,MIKE )

WILLIAMS PARK IMPROVEMENT )
ASSOCIATION~MAT SCHLUETER,MYLITH PARK)
LOT OWNERSASSOCIATION,DONALD KREBS, )
p~NBERKSHIRE,JUDY BRUMME, TWIN POND )
~j~MS HOMEOWNERSASSOCIATION,JULIA )
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Petitioners )
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AGENCY andVILLAGE OF WAUCONDA, ) (Consolidated)
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NOTICE OF MOTION

TO: SeeAttachedCertificateof Service

Pleasetakenoticethaton January4, 2005,we filed with theIllinois Pollution Control
~oardanoriginal andfour (4) copiesof the attachedMotion to Realignand/orJoinPartiesas
Third PartyRespondentsandLeaveto Amend,copiesof which areattachedandhereby
serveduponyou.

rated January4, 2005

~0~nieL. Macfarlane

RONNIE MACFARLANE, P.C.
j96W. StateRoad,P.O.Box 268
islandLake,Illinois 60042
841-4870700
~tt~rneyNo. 06205127

Illinois
of LakeCounty,
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STATE OF ILLINOIS

This DocumentPrintedon RecycledPaper
)
)

COUNTY OF MCHENRY)

CERTIFICATEOF SERVICE

BonnieL. Macfarlane,anattorney,herebycertifiesthatacopyof the foregoing

Noticeof Motion, Certificateof Service,andMotion to Realignand/orJoin Partiesas
Third PartyRespondentsandMotion for Leaveto Amend,wasservedon thepersonslisted
below by first ClassU.S.Mail, properpostageprepaid,on January4, 2005.

DorothY Gunn,Clerk
Illinois Pollution Control Board
joO WestRandolphStreet
Suite 11-500
~bicag0, llllinois 60601

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown, Rowe& Maw, L.L.P.
190 S. LaSalleStreet
~bicagO,IL 60603

William D. Seith
Total EnvirnomentalSolutions,P.C.
631 E.Butterfield Road,Ste.315
Lombard,IL 60148

BonnieL. Macfarlane
BONNIE MACFARLANE, P.C.
106W. StateRoad,P.O.Box 268
IslandLake,IL 60042
847~487-0700

BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphSt.,Ste.11-500
Chicago,Illinois 60601

Albert Ettinger
EnvironmentalLaw andPolicy Center
35 E.WackerDrive, Ste.1300
Chicago,Illinois 60601

SanjayK. Sofat,Asst.Counsel
JamesAllen Day
Illinois EnvironmentalProtectionAgency
1021 North GrandAve.,East
P.O.Box 19276
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MICHAEL DAVEY, NANCY DOBNER,MIKE )
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Petitioners )

)
v. ) PCB05-59

) (3rd PartyNPDESPermit

ILLINOIS ENVIRONMENTAL PROTECTION ) Appeal)
AGENCY andVILLAGE OF WAUCONDA, ) (Consolidated)

)
Respondents. )

JOINT MOTION TO REALIGN AND/OR JOINPARTIESASTHIRD
PARTY RESPONDENTSAND LEAVE TO AMEND

NOW COMES,SlocumLakeDrainageDistrict of LakeCounty,Illinois, anagency

of theStateofIllinois, throughtheir attorney,BonnieMacfarlane,P.C.,andThe Resident

Group,throughtheir attorney,JayJ. Glenn,andpursuantto 735 ILCS 5/2-407 and

SupremeCourtRule135(b), andfor leaveto amendPetitionsin CaseNos.PCB05-58and

PCB05-59,in orderto designatetheVillage of LakeBarringtonandCubaTownshipas

Third PartyRespondents,movesthis HonorableIllinois Pollution ControlBoardfor an

orderto realignand/orjoin the Village of LakeBarringtonandCubaTownshipasThird

PartyRespondentsin PCB 05-58andPCB05-59,andin supportof saidmotion,statesas

follows:

1. That on or aboutDecember17, 2004,theVillage of LakeBarringtonandCuba

Townshipannouncedthejoint executionandapprovalof an IntergovernmentalAgreement



Betsveenthe Village of Lake Barrington,The Village of Waucondaandthe Townshipof

CubaRelativeto FiddleCreek (hereinafterreferredto as “IntergovernmentalAgreement”,

acopyof which is attachedheretoandmadeapart hereofas Exhibit “A”).

2. Your Movantsarerequestingthat the Illinois Pollution Control Boardtake

official and/orjudicial noticeof theexecutionof the IntergovernmentalAgreementbetween

the Village of LakeBarrington,CubaTownshipandtheVillage of Wauconda,andsaid

IntergovernmentalAgreementbe spreadof record.

3. That SlocumLakeDrainageDistrict of LakeCounty,Illinois, is not aparty to the

IntergovernmentalAgreement.

4. Thatthe Village of LakeBarrington,Village ofWauconda,andCubaTownship

have,for anumberof months,heldsecretnegotiationsrelatingto the Intergovernmental

Agreement.

5. That theResidentGrouphasneverbeeninvolvedwith anynegotiationsrelating

to the IntergovernmentalAgreementandonly learnedof the executedAgreementon or

aboutDecember17, 2004.

6. That theVillage of LakeBarringtonandCubaTownshiphave,by appropriate

actionof their respectivegoverningboards,authorizedexecutionof theIntergovernmental

Agreement.

7, That pursuantto 5 ILCS 220/1et seq.(1997), the Village of LakeBarringtonand

CubaTownshiphaveagreedwith the Village of Waucondato:

“...contractor otherwiseassociateamongthemselvesto exercise,combine,or

transferanypoweror functionin anymannernot prohibitedby law or by ordinanceand

mayusetheir credit,revenues,andotherresourcesto pay costsrelatedto



intergovernmentalactivities....”

8. That pursuantto paragraph3 of theIntergovernmentalAgreement,the Village

of LakeBarringtonandCubaTownshiparc obligated“...to cooperatewith theVillage of

Wuacondaandwithdraw their prior objectionsto andappealsrelativeto PhaseI and

PhaseII of Wauconda’sExpansionNPDESPermit(s)”.

9. Thatpursuantto paragraph7(E) of the IntergovernmentalAgreement,“...The

partiesagreeto reasonablycooperatein agood faith effort to implementthis Agreement,

includingbut not limited to, thejoint filing of suchstipulationsand/orotherpleadingsas

appropriatefor thatpurpose.”

10. Thatpursuantto paragraph7(F) of theintergovernmentalAgreement,the

Village of LakeBarringtonandCubaTownship haveagreedthat “...in theeventthe

WaucondaNPDESPermitascurrentlywritten is affectedby a forcemajeureor is

substantiallymodified (exceptasagreedto by Waucondain thisAgreementand/orby a

stipulationsand/orsettlementagreementapprovedby Wauconda)in thepresentIFCB

proceedings(IPCB DocketNo. 05-55,05-58and05-59), thenthe partiesheretowill meet

andattemptto renegotiatein good faith thisAgreementin its entirety in order to endeavor,

to the extentthat it still maybe possible,to effect thegoalsandpurposesof this

Agreement...”

11. That the IntergovernmentalAgreementrepresentsthe formationof a

governmentalpartnershipbetweenthe Village of LakeBarrington,Village of Wauconda

andCubaTownshipto move Waucondawastewater/affluentthroughthecorporatelimits

of Village of LakeBarringtonandCubaTownshipto theFoxRiver.

I



12. That thepartiesasamended(i.e.,captions)for Third PartyAppealNos.PCB

05-58andPCB05-59,(reflectingthe realtiesof theexecutedIntergovernmental

Agreement),arereflectedon the attachedExhibit “B”, which is attachedheretoandmade

aparthereof.

13. YourMovantsherebyrequestthatthe Village of LakeBarringtonandCuba

Township be realignedand/orjoined asThird Party Respondentsin IPCB DocketNo. 05-

58 andNo. 05-59.

WHEREFORE,SlocumLakeDrainageDistrict andtheResidentGroup,

respectfullymove thisHonorableIllinois Pollution ControlBoardfor the following relief:

A. Takejudicial noticeof theexecutionof theIntergovernmentalAgreement

betweenthe Village of LakeBarrington,CubaTownshipandthe Village of Wauconda;

B. Thatthe Petitionsin caseNumbersPCB05-58andPCB05-59 beamendedto

reflect thatthe Village of LakeBarringtonandCubaTownshipbe andare namedas

“Third Party Respondents”,in saidcaseNumbersbeforethis HonorableBoard;

Dated:January4, 2005

BonnieL. Macfarlane
BONNIE MACFARLANE, P.C.
106 W. StateRoad,P.O.Box 268
IslandLake,Illinois 60042
847-487-0700
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INTERGOVERNMENTALAGREEMENTBETWEEN
THE VILLAGE OF LAKE BARRINGTON, THE VILLAGE OF WAUCONDA

AND THE TOWNSHIP OF CUBA RELATIVE TO FIDDLE CREEK

THIS INTERGOVERNMENTAL AGREEMENT (this “Agreement”), madeand
entered into this 17th day of December,2004, pursuantto authority of the Illinois
Constitutionand State Statutes,by and betweenthe Village of Wauconda,an Illinois
Municipal Corporation (hereinafterreferred to as “Wauconda”), the Village of Lake
Ban-ington, an Illinois Municipal Corporation (hereinafter referred to as “Lake
Barrington”),andthe Townshipof Cuba(hereinafterreferredto as the “Township”):

WJTNESSETH:

WHEREAS,Article VII, Section 10, of the Constitutionof the Stateof Illinois of
1970,providesthat unitsof local governmentmay contractor otherwiseassociateamong
themselvesto exercise,combine,or transferanypower or function in any mannernot
prohibitedby law or by ordinanceandmay usetheir credit,revenues,andotherresources
to paycostsrelatedto intergovernmentalactivitiesand5 1LCS 220/1etseq.(1997) further

• authorizesIntergovernmentalCooperation;and

• WHEREAS,the Village of Waucondawas issuedon August23, 2004aNational
PollutantDischargeElimination System(hereinafter“NPDES”) permit (the “Expansion
NPDESpermit”) with the Illinois EnvironmentalProtectionAgency(hereinafter“IEPA”)
for the WaucondaWaste Water TreatmentPlant (hereinafter“the Facility” or “the
WaucondaWWTP”) to dischargeeffluent into watersof the Stateof Illinois andto allow
anincreasein effluentvolumeto be dischargedfrom theFacility into aheavilychannelized
drainage-way commonly known as Fiddle Creek (hereinafter “Fiddle Creek”), an
intermittentreceivingstreamwhichis tributaryto the Fox River;and

WHEREAS,Waucondacurrentlydischargesto Fiddle Creek pursuantto NPDES
Permit 1L0020109, which allows it to dischargeinto Fiddle Creek at AndersonRoad
within LakeBarrington;and

WHEREAS, Fiddle Creekpassesalong the Northern corporate limits of and
adjacentto residentialareaswithin Lake Barringtonand within the Township and is
accessibleto the LakelandEstatesandTwin PondFarmresidentialsubdivisionswithin
LakeBarringtonas well asLakeCountyForestPreserveDistrictproperty;and

WHEREAS, Wauconda,Lake Barrington,‘the Township and its residentsare
concerned that the discharge from the Facility be carefully treated, monitored and
controlledsoas to not adverselyaffect the health,sanitation,andwelfareof the residents
of Wauconda,LakeBarrington,theTownship;and
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WHEREAS,while thereis disagreementamongthe partiesas to theenvironmental
impactthis increasein pollutant loadingandflow will have,Wauconda,LakeBarrington,
andthe Township havecommongoals of protectingand preservingthe environmentas
well asbeinggoodneighbors;and

• WHEREAS, Wauconda,Lake Barrington, and the Township also share the
commongoal that the Facility be improved,operated,andmaintainedin such amanner
that its sewage treatment operations will represent a model for protection of
environmentallysensitiveareas;and

1YVHEREAS, the Partieshereto understandand agreethat in order to make it
• feasible to provide certain additional water purification objectives and related

improvements,funds for the design and constructionthereofmust be obtainedfrom
• sourcesotherthanthe generalor specialfundsandaccountsoftheParties;and

WHEREAS, it has beendeterminedby the respectivegoverningboards and/or
corporate authorities of Wauconda, Lake Barrington, and the Township that this

• Agreementis in the bestinterestsof eachofsaidunitsoflocalgovernment;and

• WHEREAS,Wauconda,LakeBarrington,andthe Townshiphaveby appropriate
actionof their respectivegoverningboardsand/or corporateauthorities,authorizedthe
executionanddelivery ofthisAgreement.

NOW, THEREFORE,upon the considerationof the mutual promisescontained
hereinandupon the recitalshereinabovesetforth, it is herebyagreedamongWauconda,
LakeBarrington,andthe Townshipas follows:

• 1. Recitals. Thepartiesheretofind thattherecitalsto thisAgreementare
• true and correctandthateachof the foregoingrecitals is herebyincorporatedherein the

sameas if eachhadbeensetforth in its entiretyin thebodyOf this Agreement.

2, Reports. Fromandafter the effectivedateof this Agreement,copies
of dischargemonitoringreports(“DMRs”) andotherperiodicreportsrequiredto be filed
by.Waucondawith anycounty,stateor federalagencyrelatingto theFacility, its operation,
andNPDESpermitNumber 1L0020109shallbe forwardedat the time of submissionof
such reports to such agencies,to the Village Clerk of Lake Barrington for a period
beginningon January1, 2005,andendingon December31,2014. Thereafter,suchreports
will be forwardedby Waucondato the Village Clerkof LakeBarringtonannuallyfor all
subsequentannual periodsendingDecember31. The initial and amendedconstruction
schedules,when available,for the PhaseI andPhaseII WWTP expansionshall alsobe
providedto LakeBarrington.

3. In considerationfor the undertakingsby Waucondaas hereinset forth and
assetforth below, LakeBarringtonandthe Townshipagreeto cooperatewith Wauconda
and withdraw their prior objectionsto and appealsrelative to PhaseI andPhaseII of
Wauconda’sExpansionNPDESPermit(s),to wit:
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A. Waucondaagreesthat as part of its PhaseI treatmentplant expansionto a
designaverage,flow of 1.9 MGD, andprovided that the NPDES Permit
remains otherwise valid and substantiallyunmodified by the present
proceedingsbeforethe Pollution Control Board, to wit: IPCB docketnos.
05-55; 05-58 and 05-59 (hereinafterreferred to as the “present fPCB
proceedings”),exceptas agreedto by Waucondain this Agreementand/or
by stipulation approvedby Waucondain saidpresent1PCB proceedings,
Waucondashall install, maintain,andkeepin operationsuchequipmentand
other Facility improvementsas necessaryto provide loading limits on

• Fiddle Creek of 117 lbs/day for CBOD5, and 140 lbs/dayfor suspended
solids basedon annualaverages,andachievea I mg/L phosphoruslevel
basedon amonthlyaverage,andshall requestandacceptanNPDESpermit

• • incorporatingsuch limits for the PhaseI operations.The Partiesrecognize
that the August23, 2004NPDESpermitallows for the dischargeof almost
doublethe loadof 117 lbs/dayfor CBOD5,and 140 lbs/dayfor suspended
solidsand requiresthatthe effluent achievea 1 mg/L phosphoruslevel, all
basedon monthlyaverages.Waucondashalluseits bestefforts to achieve
the lower, designeddischargelimits on an annual average.Wauconda
agrees that it shall make these design capabilities part of the IEPA
constructionpermit for the PhaseI andPhaseII treatmentplantexpansions
and Waucondashall operatethesefacilities as efficiently as practicable.

• The standardsestablishedunderthisParagraphA shallbe carriedforwardto
the Phase II design, improvements,and operations.To the extentthat
unanticipatedcostsarerequiredto be incurredby Waucondain order to
carry forward the loading limits as statedin thisParagraphA to PhaseII,
WaucondaandLake Barringtonwill cooperateandutilize their respective
best efforts in attempting to securegrant funding for such unanticipated
costs,but Wauconda’sobligationsunder this ParagraphA shall not be
contingenton thesuccessof suchefforts.

B. Waucondahas alreadydesignedand it shall install as part of PhaseI,
• effluent disinfectioncapabilitiesto meet the NPDESfecal coliform limits,

andWauconda’sFacility shall, beginningwith the dateof operationof the
PhaseI improvement,meetthesefecal coliform limits in accordancewith
its NPDESpermit. Until that time, Waucondashall remain in conformity
with its currentNPDESpermitlimitations on fecalcoliform. Theseeffluent
disinfectioncapabilitiesto meetthe NPDBS fecal coliform limits shall be
carriedforwardto thePhaseLI improvementsandoperationsandthe related
NPDBSpermit.

C. Wauconda has developed an industrial discharge and pretreatment
monitoringprogram andWaucondahassecuredapprovalof this program
from the appropriateregulatoryagencies.Waucondaagreesto maintainthe
operationof thisprogramandcomplywith theregulationsof the applicable
regulatoryauthoritiespertainingthereto.
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D. Wauconda hasdesigned,and hasobtainedNPDESpermitapprovalfor, and
shallinstall, aspartof Phase1, sufficient aerationcapabilitiesto maintain6
mg/L dissolvedoxygenat the point the effluententersFiddle Creek. These
aerationcapabilitiesshallbe carriedforwardto the PhaseH improvements

• andoperationsandthe relatedNPDESpermit.

E. Wauconda,LakeBarrington,andCubaTownshipagreethatwithin thenext
yearfollowing the executionof this Agreement,theyshalljointly cooperate
with each other and take such separate and/or collective action as
reasonablynecessaryto jointly locate, install, operate,andmaintain, at
Wauconda’s expense,four (4) monitoring wells at mutually agreedupon
locations, andWaucondashall, at Wauconda’sexpense,periodically test
both the Wauconda WWTP effluent and the water quality of said

• monitoringwells as describedbelow:

• (1) Within the initial year following the executionof this Agreement,
Waucondashall quarterly test the effluent from the Wauconda
WWTP for Priority Pollutants plus Tentatively Identified

• Compounds (including but not limited to MTBE), Endocrine
Disrupters, Fecal Coliform, B-Coil Bacteria, and Nitrates. The

• availability of commercial laboratory testing for endocrine
disruptersis evolvingandwill expandfrom yearto year. Initially, at
a minimum, testing shall include USEPA Method 525.2 for semi-
volatile syntheticorganiccompounds.

(2) After the installationof the above-describedmonitoringwells, and
upon completion of the quarterly effluent testing described in

• SubparagraphE(l), themonitoringwells shallbetestedquarterlyfor
oneyearby Waucondafor thosecompoundsor substanceslisted in
SubparagraphE(l) abovewhich weredeterminedto be presentin
the WaucondaWWTP’s effluent based on the initial year of
quarterly testing of Wauconda’sWWTP effluent, and for any
chlorinatedsolventsdetected,the knownproductsof degradation.

(3) After the firstyearof operationof the monitoringwells,theeffluent
from the WauconclaWWTP shall be testedby Waucondaannually
for Priority Pollutants plus Tentatively Identified Compounds

• (including but not limited to MTBE), EndocrineDisrupters,Fecal
Coliform, E-Coli Bacteria,andNitrates, and all such testing shall
occurduring the WaucondaWWTP’s low flow period.

• (4) The water in eachof the monitoringwells, after_theinitial yearof
quarterly testing describedin SubparagraphE(2) above,shall be
tested annually by Wauconda for any Priority Pollutants plus
Tentatively Identified Compounds(including but not limited to
MTBE), EndocrineDisrupters,FecalColiform, E-Coli Bacteria,and
Nitratesdetectedduring theeffluenttestingfor thatyear,andfor any
chlorinatedsolventsdetected,theknownproductsof degradation.
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LakeBarringtonshall havetheright to be presentfor thecollection of all
effluent andmonitoringwell water sampleswhich are collectedfor the
testingcontemplatedby this Paragraph(E), aswell as for thetestingof such
samples,and for thesepurposes,Waucondashall provideLakeBarrington
with reasonablenoticethereof. LakeBarringtonshallalsohavetheright to
collect and test its own samplesfrom saidmonitoringwells at the same
time, at its own expense.All informationgatheredthroughsucheffluentand
monitoringwell testingshallnot be consideredtheproprietaryinformation
of any parties, and, upon receipt by Wauconda in written form, such
information shall be promptly shared with the other parties to this
Agreementandsuchinformationshall beconsideredpart of the permanent
publicrecordsof the Village of Wauconda.

F. Waucondashall, at its expense,upon the effective dateof this Agreement,
designnitrate removalcapabilitiesfor the PhaseI andPhaseII expansionof
its treatmentplant. The PhaseII expansionof the treatmentplant to 2.4
MGD design averageflow by Waucondashall include nitrate removal
capabilities,provided that Wauconda receives complete grant funding
through state or federal sourcesfor the design,equipmentand facilities

• necessaryto achievesuch nitrate removal,and, in such event,Wauconda
shall not delay the operationof the nitrate removal facilities beyond the
laterof January1, 2007 or the commencementof the PhaseH expansion
andshall operatesuchnitrate removal facilities to assureno net increase
overexistingnitrate loading. Forthe purposesof thisParagraphF, “full” or
“complete”grantof funding shallnot includedesigncostsincurredprior to
the approvalof a grantagreement,provided,however, such designcosts
may be applied for within the facilities grantapplication,or by way of a
separate grant application, but the receipt of grant funding for

• reimbursementof said designcosts,from whateversource,shall not be a
condition to Wauconda’sobligations as provided in this ParagraphF.
Waucondaagreesthat in the eventfull funding is obtainedfor the said
nitrate removal facilities, then Wauconda shall make these design
capabilitiespart of the TEPA constructionpermit for the PhaseII treatment
plant expansion. In the eventfull funding is obtainedfor nitrate removal
within a time frame which is reasonablytimely in order to makethese
design capabilities part of the [EPA constructionpermit for the PhaseI
treatmentplant expansion, then Waucondashall include such nitrate
removalcapabilitiesaspart of thePhaseI expansion.Waucondashallalso
requestandacceptanNPDESpermitmodificationincorporatingsuchlimits
for its PhaseII operations,andat the sametime as said NPDES permit
modification,WaucondashallalsorequestandacceptaSpecialCondition
to the modified NPDESpermitrequiringWaucondato monitorTKN and

• Nitrate-N one dayper week in both its imfluent andeffluent. In addition,
during thc initial yearafter this Agreementbecomeseffective, Wauconda
shallmonitorTKN andNitrate one dayper monthin both its influent and
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• effluent to establishbaseline data for this provision. For the purposesof
• this Agreement,the term “no net increase”shall meanasmeasuredon an

annual averagebasis,no increasein nitrate loadingover the quantity of
nitratescurrentlycontainedin theeffluentfrom theWaucondaWWTP”.

G. Additionally, Wauconda,Lake Barrington, and the Township agree to
cooperateto jointly attemptto securegrantfundsforthe following purposes
and to apply such grant funds so obtainedaccording to the following
hierarchy of priorities to the greatestextent permitted by applicable
authorities:

(1) to reimburseWauconda for the cost of design,acquisition and
installation of such equipment necessaryand other Facility
improvementsso as to effect nitrate removal from the Facility’s
effluent,asstatedinParagraph3(F);

• (2) to providefunds for planning, flow restorationandnaturalresource
managementof the Fiddle Creek wetland complex and Slocum

• DrainageDitch in consultationwith relevantenvironmentalgroups,
including but not limited to, Citizensfor Conservation,Inc.

Similarly, to the extentthatgrantresourcesareavailablefrom timeto time,
Lake Barrington, Waucondaand the Township agreeto undertakein a
cooperativeeffort with the SlocumDrainageDistrict, or its successor,the
effortsdescribedin (2) above.

4. The Partiesagreethat in the future, ascircumstanceschangeanddevelop,
theyeachwill continueto be engagedinmattersrelatedto the environmentalprotectionof
Fiddle Creek, the Fox River and associatedwaters, including, but not limited to
proceedingsbeforetheIllinois EnvironmentalProtectionAgencyandtheIllinois Pollution
Control Board. Nothingin thisAgreementshallbe construedasabar to suchactivity by
eitherpartyor as an admissionby eitherpartywith respectto anymatter,exceptthat this
Agreementshall constitutea complete resolution and settlementof the presentPCB
proceedingsas betweenthePartieshereto,andastipulationreflectingall or aportionofthe
termsof this Agreementmay be enteredof record in the presentPCB proceedingsif
requestedby Wauconda.

5. Remedies. It is agreedthatabreachof thisAgreementby onepartymay
causeirreparableinjury to the otherparty and that, in the event of a breach,aparty so
injured shall be entitled,without limiting its rights, to seekinjunctive relief againstsaid
breachin the CircuitCourt ofLake County. Further,eachpartyheretoshallhaveall rights
andremediesavailableatlawor in equity in any litigation or administrativeproceedingin
connectionwith their respectiveobligationsunderthis Agreement. Nothing hereinshall
be construedto require one party to pay any costs, charges,andexpenses,including
attorneys’ fees, related to any litigation, administrativeproceeding,negotiation, or
transactionthat resultsfrom the unlawful, or negligentor willful actor omissionto actof
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the otherparty(ies) or their respectiveofficers, agentsor employeesin connectionwith
carryingout suchobligationsof otherpartiesunderthis Agreement.

6. Notices. All notices,requests,demands,and other communications
(collectively, “Notices”) hereundershallbe in writing andgivenby (1) establishedexpress
delivery servicewhich maintainsdelivery records, (ii) handdelivery,or (iii) certified or
registeredmail, postageprepaid,return receiptrequested,to the partiesat the following
addresses,or at such otheraddressas the partiesmaydesignateby Notice in the above
manner:

To Wauconda: To LakeBarrington: To Townshipof Cuba:

Village of Wauconda Village ofLakeBarrington CubaTownship
101 N. Main Street 23860Old BarringtonRoad 28000W. CubaRoad
Wauconda,IL 60084 LakeBarrington,IL 60010 Barrington,IL 60010
Attn: Village President Attn: Village President Attn: Township

Supervisor

Noticesmayalsobe givenby fhx, providedthe Noticeis concurrentlygiven by oneof the
abovemethods. Noticesareeffective uponreceipt,or upon attempteddelivery if delivery
is refused or impossible becauseof failure to provide a reasonable means for
accomplishingdelivery.

7. Miscellaneous:

A. Paragraphtitles aredescriptiveonly anddo not defmeor in anyotherway
limit the contentsof eachparagraph. Wordsof the masculinegendershall
be readto include the feminine and neutergenders,andthe singularshall
includetheplural.

B. If anyprovisionof thisAgreementshallbe declaredinvalid for anyreason,
such invalidation shallnot affect any otherprovisionsof this Agreement

• which canbe given effect withoutthe invalid provision andto that extent,
the provisionsof this Agreementareseverable.

C. This Agreementshall be governedby the applicablelaws of the State of
Illinois.

D. This Agreementshallbe bindingon all partiesandmaynot be modifiedor
amendedorally, but only in writingsignedby all partieshereto.

E. The parties agree to reasonablycooperatein a good faith effort to
implementthis Agreement,including but not limited to, thejoint filing of
suchstipulationsand/orotherpleadingsas appropriateforthatpurpose.
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F. In the eventthe WaucondaNPDESPermitascurrentlywritten is affected
by a force majeure or is substantiallymodified (exceptas agreedto by
Wauconda in this Agreementand/or by a stipulation and/or settlement
agreementapprovedby Wauconda)in thepresentIPCB proceedings(IPCB
DocketNo. 05-55,05-58 and05-59), then the partiesheretowill meetand
attemptto renegotiatein good faith this Agreementin its entiretyin orderto
endeavor,to the extentthat it still maybepossible,to effect the goalsand
purposesof thisAgreement.

G. This Agreementshall becomeeffectiveonly uponapprovalandexecution
hereofby all the partiesheretoon or before December21,2004 andupon
the executionby Waucondaandall the appellantsin IPCB DocketNo. 05-
55 of a stipulationand/orsettlementagreementin thepresentIPCB appeal
providing for the withdrawal forthwith of said appealand the objections
contained therein, which stipulation and/or settlementagreementshall
include, amongother things, the right of all of said appellantsin IPCB
DocketNo. 05-55to enforcethis Agreement.Anything in thisAgreementto
the contraiynotwithstanding,if all administrativeand/ortrial andappellate
court appealson the subjectNPDESpermit arenot exhaustedWithin ten
(10) months of the date of this agreement,then, at the sole option of
Wauconda,Paragraph3(F) and3(G) of this Agreementshallbe considered
null andvoidandof no effect.

H. This Agreementmay be executedin one or more identical counterparts,
which counterpartswhenaffixed together,shallconstituteoneandthe same
document.

IN WITNESSWHEREOF,the partiesheretohave,pursuantto theauthorityof the
respectiveBoardsand/orCorporateAuthorities, causedthis Agreementto be executed,
attestedanddeliveredby its duly authorizedofficers asofthedatefirst mentionedabove.

VILLAGE OF WAUCONDA, VILLAGE OF LALKE BARRINGTON
amunicipalcorporation, amunicipal corporation,

By: _________________________ By: ________________________
Its Village President Its Village President

ATFEST: • AYrEST:

Its Village Clerk Its Village Clerk

• {20\74.43\00009792.DOC}
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TOWNSRIPOF CUBA

By:
Its Supervisor

ArrEST:

Its Clerk
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EXHIBIT “B”

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

VILLAGE OF LAKE BARRINGTON, CUBA )
TOWNSHIP, PRAIRIE RIVERS NETWORK, )
SIERRA CLUB, BETH WENTZEL and )
CYNTHIA SKRUKRUD, )

)
Petitioners )

) PCB 05-55
) (3”’ PartyNPDESPermit

ILLINOIS ENVIRONMENTAL PROTECTION) Appeal)
AGENCY and VILLAGE OF WAUCONDA, )

)
Respondents. )

SLOCUM LAKE DRAINAGE DISTRICT OF )
LAKE COUNTY, ILLINOIS )

)
Petitioner )
v. )

) PCB 05-58
ILLINOIS ENVIRONMENTAL ) (3rd Party NPDES Permit
PROTECTION AGENCY AND VILLAGE OF ) Appeal)
WAUCONDA, ILLINOIS

)
Respondents. )

)
v. )

VILLAGE OF LAKE BARRINGTON, CUBA )
TOWNSHIP, )

Third PartyRespondents. )



AL PHILLIPS, VERN MEYER, GAYLE DEMARCO, )
GABRIELLE MEYER, LISA O’DELL, JOAN LESLIE,)
MICHAEL DAVEY, NANCY DOBNER, MIKE )
FOLITO, WILLIAMS PARK IMPROVEMENT )
ASSOCIATION, MAT SCHLUETER, MYLITH PARK)
LOT OWNERS ASSOCIATION, DONALD KREBS, )
DON BERKSHIRE, JUDY BRUMME, TWIN POND )
FARMS HOMEOWNERS ASSOCIATION, JULIA )
TUDOR and CHRISTINE DEVINEY, )

)
Petitioners )

)
v. ) PCB 05-59

) (3”’ Party NPDES Permit
ILLINOIS ENVIRONMENTAL PROTECTION ) Appeal)
AGENCY and VILLAGE OF WAUCONDA, ) (Consolidated)

)
Respondents )

)
V. )

VILLAGE OF LAKE BARRINGTON, CUBA )
TOWNSHIP, )

Third Party Respondents. )


